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Charles Mushitu (Sued in his capacity as Secretary-General of Zambia Red Cross Society)
v. Christabel M. Kaumba SCZ Appeal No. 122/2015
Chanda Chungu 1
Facts
An employee worked under a project that terminated and was then placed on unpaid leave for
almost nine (9) months when she was appointed to another post in another town, Choma. The
issue here was does the employees have any relief for being unpaid for the 9-month period.
Holding
The Supreme Court held that the employers conduct amounted to a fundamental breach of
contract when the employee was placed on unpaid, forced, indefinite leave. Therefore, due to
their failure to pay the employee whilst he was still an employee, the employer not only
breached the duty to pay wages, which constitutes breach of contract.
The Supreme Court held that even though she had been waited for 9 months and even
transferred to Choma, she could still claim breach of contract and treat the contract as
terminates as she had not taken any action that could be interpreted as approving or adopting
the unilateral variation of the contract.
Significance
The fundamental duty on employers is to pay wages. This implied duty of the contract of
employment was eloquently addressed in this case. The Supreme Court held that any contract
of employment is underpinned by two mutual and complementing obligations of the parties to
the contract of employment – these are the obligation on the employee to provide his labour,
and the employer to pay reasonable and fair remuneration for the employee’s services.
The Supreme Court further stated that the duty of the employer to pay the employee’s wages
is a continuing duty during the subsistence of the employment relationship unless the employee
is in repudiatory breach of the contract or has agreed to waive the contractual right to be paid
for whatever reason.
The Supreme Court held that where the employer fails to pay an employee the full amount that
the employer owes under the contract and in accordance with the payment period set out in the
contract or prescribed in the law, the employer is in breach of the terms of the contract.
The Supreme Court, in a judgment delivered by Malila JS (as he was then) held:
A unilateral alteration of the conditions of service which negatively impacts on any
employee amounts to a breach and a wrongful termination of the contract of
employment.
The Supreme Court thus confirmed that placing the employee on forced, unpaid leave was an
adverse unilateral alteration of the contract – but refused to treat it as a redundancy, despite the
question being before the Supreme Court. Rather it was treated as a breach of contract.
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The authors agree with the Supreme Court’s approach in Christabel M. Kaumba that ascribes
contract of law principles to a unilateral variation of contractual terms; not only did the court
recognise that a unilateral variation was a breach of contract, it also provided that for material
breaches of contract, the contract terminates. Thus, the court awarded damages for the breach,
rather than ordering redundancy or early retirement package.
This case is also significant because it dealt with the contentious issue of acquiescence, which
is acceptance of a unilateral variation by one’s conduct.
In a trilogy of prior cases namely Zambia National Commercial Bank v. Misheck Chanda, 2
Zambian Breweries Plc v. Stanley K Musa, 3 and Charles Nyambe & 82 Others v. Buks
Haulage, 4 the Supreme Court was emphatic that when an employee does not complain about a
variation, he has accepted it by acquiescence or conduct and therefore abandoned the rights he
had prior to the change. The above cases seem to suggest that if the employee demonstrates
that he protested but continued working, he will succeed with a claim for unilateral breach of
contract.
However, in this case, the Supreme Court per Malila JS (as he was then) took a different
approach when they stated that:
Waiver of that breach or acquiescence could only legally hold if the respondent had
done or taken any action in the nature of performing her obligations as an employee
post that breach.
The Supreme Court thus endorsed the view that acceptance by conduct can only occur if there
is positive conduct indicating that the employee consented to the repudiation. In this case
notwithstanding the fact that the employee continued unpaid leave without resigning and then
accepted a new position in Choma, the Court held that this was not enough to demonstrate
acceptance of the repudiation or waiver of the employer’s breach. This was a material move
away from the earlier Supreme Court decisions in Misheck Chanda, Stanley K Musa and
Charles Nyambe. The Court thus decided that the employee could claim damages because there
was no evidence that she elected to accept or adopt the unilateral change.
This case is significant and will have wide ranging impact for several reasons. Firstly, it is the
first case to have interpreted the fundamental duty on employers to pay wages. Further, it is
breach of contract to not remunerate your employees. This duty to pay wages should be
understood within the context of section 66 of the Employment Code Act which provides that:
(1) Subject to subsections (3) and (4) an employer shall pay the wages of an
employee—
(a) in the case of a monthly contract of employment, each month, from the last
day of payment;
(b) in the case of a fortnightly contract of employment from fortnight to
fortnight, on the last day of each fortnight;
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(c) in the case of a contract of employment from week to week, on the last day
of each week;
(d) in the case of an employee employed for a task or piece work, on the
completion of the task or piece work, except that where an employee is
employed to do piece work, an employer may, with the consent of the
employee, accumulate the wages due to the employee for the period not
exceeding one month, as may be agreed by the parties;
(e) in the case of an employee employed to perform a journey, on the
completion of the journey; or
(f) in any other case, in accordance with the terms of the contract of
employment.
The above makes it clear makes provision as to when wages of employees are due. In the case
of a monthly contract of service, wages are due on the last day of each month and in the case
of a fortnightly contract of service, wages are due on the last day of each fortnight. In the case
of a weekly contract, wages are due on the last day of each week. Therefore, when wages are
paid late, this would amount to both the breach of statute and breach of the contract of
employment based on the Charles Mushitu decision.
For those performing a task or piece work, they must be paid on the completion of the task or
piece work unless in relation to piece work, the employer and employee agree to accumulate
wages that will be paid at the end of the month. in the case of an employee employed to perform
a journey, on the completion of the journey. For all other instances, section 66(1)(f) of the
Employment Code Act states that they payment of wages shall be in accordance with the
contract of employment.
The Employment Code Act makes it mandatory for wages to be paid at regular intervals as
indicated above, being not later than the fifth day following the date upon which they fall due. 5
However, subsection (3) of Section 66 provides that:
Notwithstanding the provisions of subsection (2), in the case of an employee who is
engaged on a contract of service for payment of wages at a daily or hourly rate it shall
be lawful for the employer to accumulate such wages for a period not exceeding one
month provided the agreement of the employee concerned has been obtained; provided
that the provisions of this subsection shall be subject to the right of the employee to
payment on demand of any accumulated wages due to him in the event of the contract
of service being terminated by either party thereto.
While Section 66 of the Employment Code Act makes provision as to when wages are due as
indicated in the previous paragraph, there is a rider as regards pieceworkers, namely, in such
cases, it is lawful for an employer, with the consent of the employee, to accumulate the wages
due to the employee for such period not exceeding one month, as may be agreed by the parties.
Secondly, if an employee is not paid, this amounts to a unilateral variation of the contract.
There needs to be proof of positive conduct on the part of an employee to indicate that they
approved a unilateral variation. In the absence of positive conduct, it can never be said that an
innocent party consented to a unilateral change to the contract such that it is treated as
acquiescence. Therefore, previous Supreme Court decisions that guided that the failure to
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protest amounts to acquiescence and consent by conduct have essentially been overruled by
this decision.
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